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Claim for Refund of Retalratory Taxes 

paid for tax year 1986 

Facts 

is an 
domes t icated in . insurance company that was 

. , s retaliatory tax for 1986 
was ca lculated by using as the state of domicile, and 

- was assessed a retaliatory tar of $ 8 4 4 , 6 0 5 . 0 0  in a 
notice  dab^" r In a letter dated 

asked that t h o  assessment be corrrc~ed by 
reduci ng it to zero because ' had redomesticated during 
1986 i nto Indiana and calculating the retaliatory tax based on 

. - an .I domicile would result in no retaliatory tax being 
due. 

; application for redomestication was not 
approved by the Department of Insurance until 
which is probably the reason the Department originally 
reconnenZel the retaliatory assessment. In its request for 
correcticn, 1 - apparently included a copy of a Certifi- 
cate of Ccmpliance with the laws of dated f 

On this basis, the Department c n n ~ ~ ~ l ~ ~ d  that . . - had redomesticated into f on The 
Departnent further concluded that since had 
redomesticated before the end of 1986, retaliatory tax should 
he calculateC for the entire year usinq Indiana as the> state of 
domicile, and in a letter to 3ateB I 

the Cepartnent informed ' that it would recomcend to 
the Doar? that the retallc~orv assessment -. be reduced to zero. 
In a notice dated , the Board denied the 
request for correction. 

e .  , n:iirj t . t h e  ,lssc:::,rnt znd file? this 
c l a i c  f s r  r e f u n d  date6 .- . ~t has submitted a 
cop,; o f  a cer-ific2t.p n f  ~ l * ~ - ~ r i t y  te transact business in 

? ~ , t ~ e  A - , . .  a n 2  2 c ~ p y  of an Administra- 
tive Order rei?oncsticatin~ - frcn to - 

I 



Nr. E. V. Anc-?ers*.)~. -2 -  

execut+:6 b y  t h s  c o n m i s s i o n e r  cC I n s u r a n c e  o n  
, - 

h . - .  7: .- ; - e q ~ e r t e c ?  a rcE:;n? of $ 2 1 7 ,  5 1 4 . 5 7 ,  
. 

w h i c t r  I:; .:; 
. 

~ ~ Q C . ? T : T ~ :  :;I: i?? r n t a l i n t s c y  tax zssecssd C:>r t ? r :  

pec io : i  <,< Septcr;:.:::. ;:> i-.i:l<>ugi: PJecpin;:ti. 3 1 ,  1986 ,  tt:e ~ct-ic::;  
.- 1.: -. -. of  1 9 0 5  t h s t  . :..-,,-. ria l onge r  c':si:~esticstei '! i n  

Cabr s h o u l c ?  r e t a l i a t o r y  t a x  be c a l c u l a t e d  hhen a 
company rc :?o3es t ica tcz  ? l u r i n g  t h e  t a x  y e a r ?  

D i e c u s s i o n  

I n i t i a l l y  ve n o t e  t h a t  t h e  D o p z r t ~ e n t  was a p p a r e n t l y  
c o n f u s e d  a s  t o  t h e  d a t e  of  r e d o m e s t i c a t i o n ,  the Depzrtment 
h a v i n g  used  a s  t h a t  d a t e  t h e  d a t e  a p p e n r i n g  on t h e  C e r t i f i c a t e  
of C o c ~ l i a n c e  i t  r e c e i v e d .  T h i s  c e r t i f i c a t e  is a s t a t e m e n t  
t h a t  . - h a d  c o c p l i e d  w i t h  t h e  a p p l i c a b l e  l a w s  of  

T h i s  c e r t i f i c a t e  d o e s  not appea r  t o  r e l h t e  t o  t h e  
state of d o n i c i l e .  T h e  A d m i n i s t r a t i v e  Orde r  d a t e d  

howev$r, Coes s p e c i f i c a l l y  o r d e r  r e d o m e s t i c a t i o n .  
P u r t h c r ,  t h e  o rde r  i t s e l f  r e f e r s  t o  an e a r l i e r  C e r t i f i c a t e  of 
A u t h o r i t y ,  revoking  i t  a n d  o r d e r i n g  a n o t h e r  C e r t i f i c a t e  of 
A u t k i o r i t y  h e  i s s u e d  s h o w i n g  a s  a n  : cjonest ic  
i n s u r e r .  We t h e r e f o r e  c o n c l u d e  t h a t  t h e  A d m i n i s t r a t i v e  Order  
e s t a b l i s h e d  t h e  official ciate  of d o m i c i l e  i n  as  

There  a r e  two bas ic  n e t h o d s  which c a n  be u s e d  t o  
c a l c u l a t e  t h e  r e t z l i a t c r y  t z x  when a non-California i n s u r e r  
is  doniciled i n  two d i f f e r e n t  s t a t e s  i n  a single t a x  yea r :  
1 )  p r a r a t e  t h e  r e t a l l a t c r y  t a x  based on t h e  a c t u a l  p e r i o i  
Gor~ic i l r i?  i n  cac!; a t z t c ;  o r  2 )  choose one of t h e  s t a t e s  a s  t h e  
r e t a l i a t o r y  t a x  r 2 o q j c i l i a r y  s t a t e  ( e . g . ,  t h e  Ciomicilc a s  of t h e  
end of t h e  yez r ,  t k e  dozi ici le  a s  of t b e  b e g i n n i n g  of t h e  y e d r ,  
o r  t h e  domici le  r c s s l t i n g  i n  t h e  h i g h e r  r s t a l i a t o r y  t a x  b u r d e n ) .  

T h e  De-;sr tsent-. oof Insura i lce  r e c o ~ m e n d s  t b a t  ,--., -LV,\b.. 
be 9r:,;t.eCj a ref... I' :-:" .... . = . j . l  r n t a l i a t o r y  t s x  i t  pais f o r  1996 a n  
t ~ s  g r o u ~ 2 s  t h a t  

. 
:r ( J ~ S  an' . A  c io rn i c i l i a ry  or! 

':?c ;:.epartmcnt r e f e r s  t o  language i n  
C z l i 5 o r n i a  Consti:-:.;ti?!! h r t i c l e  XIII, s e c t i o n  28(b), t h a t  t h e  
Gross F r e n i u n s  t-.:.+- i s  ;n a n n u a l  t a x  and t o  l a n g u a g e  i n  s e c t i c n  
2E(f)(:! t h 2 t  f#:i ; - i i r i - :~~c : ;  o f  t h e  r e t a l i a t o r y  t a x  t h e  d o x i c i l e  
o f  a n  s l i c _ n  iz.r:.l. ?- j-5: t ? e  s t a t e  i n  which i t s  p r i n c i p a l  p lace  
,C l . , . . r : c r . ~ . p .  - .  . ; .  . - . . . -  r h ~  ~ ~ ? ; ? r t r n ~ ~ : t :  also r e f e r s  to Attorney 

::. - , , . . . ' c. . -. . .. . ,.,"- 
*: !. ..! .- .. . .:: r: f: !, .- , . &! 

, 
... . S ? n l .  If33 , 5\17/69) t;!-\ick 

s t a t e s  t h a t  t!;: . , : i~c-r;:r=ilt;  . .. d\l';ice of t h e  ?,oar6 w i t h  r ~ s ~ e c t  to 
t h e  r c t a J . i a t . s r -  .- ?i re,. t-!ct substantially d i f f e r e n t  than with 
y?spt\ct. t o  ::he: I . . . t - ~ ~ ~  . .  . .. r:yr.;-i[:ns t 3 ~ .  E B S P ~  OR ~!?cs€ 



a\lt?o:itin.s t h e  Department t h e  retaliatory t a x  should 
5- ?s?nssp+ h a ~ e d  cn t.he insurer's f.:nnicile as cf Drc(:aher 31st 
n f  n z c ?  ysa r .  

T h e  Departncqt a l s ~  n o t e s  thc difficulty in prorating 
or allocati~g base3 or1 time dornicilc!j in each state: 'The 
9epsr  tcent is particularly concernc? about mergers, acquisi- 
tions, assunptions, liqui6aticn~ "1-c. . These are far more 
common than moves such as The Department 
apparently considers the accounting and auditing problems 
i n v o l v e r !  in this approach as virtually insurmountable. 

The retaliatory tax  provisions in the Constitution 
(Art. XIII, F 2 % ( £ ) ( 3 ) )  and in the statutes (Rev. & Tax. Code 
S S  12261-90) do n o t  specifically resolve this issue. The b' 

- principal purpose of the retaliatory tax is to promote 
interstate business of domestic insurers by deterring other 
states from imposing discriminatory or excessive taxes. 
(Western & southern Life Ins. Co. v .  State Bd. of Equalization 
(1981) 451 U.S. 5 4 8 ,  5 6 8 . )  In the present case, it appears 
that the retaliatory tax would most closely accon~lish its 
purpose if Hawaii, perhaps pursuant to persuasion by insurance 
companies such as - had lowered its tax rate. Failing 
that, perhaps the next most desirable result woula be for 
insurance companies to redomesticate from Hawaii to a state 
not imposing a tax on California insurers higher than the tax 
imposed by california. 

Sinc moved from Hawaii before the end of 
the tax year and t ne  re~aliatory tax ostensihlv accomplished 
its secondary purpose, we believe that . should get the 
benefit of that move  and not be required to pay 2 retaliatory 
tax zs  if it hacq been a Rawaiian domiciliary for the entire 
year. Sinilarly, since " - was a Hawaiian rlomiciliary 
for part of the yezr, it is locjical that it not fully escape 
a retaliatory tax by virtue of its domicile in a state with 
a higher tax than California. We are not persuaZed by the 
Department's legal arguments otherwise. We find, however, the 
Department's practical arquments regarding the administrative 
burden of allocating or prorating b ~ s e d  on the period dcciciled 
in each state to be highly pcrsuasivc. 

The Department also notes that it had recomrven2ed. 
and t h e  Eoerd issued, a retaliatory t a x  assessment to . . 

Insurznce Company for 1385 when it reeomesticatcd tc ?:orth 
Carclina from CaJ.iforni3 . .. on Dsc?!nber 31, 1983. The assessment 
t . ! ? ~  c2lculct:?? 2s 3.r ;.;-::? 2 .~~,:y:icili.~r~ cf  :q~rtp; 
Carolina f o r  the entire y e a r .  Tiiis, again, is cmsistcnt with t 
the curpose of the retaliatory, that is, to dissuade insurers 
f rom moving to states with hiai;~r t&X€s .  Of cour:ie, the 

b e l i e v e s  
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the purpose of the retaliatory, that i:-: : ::lssuade 3 .  insu:.;rc 
from n o v i n g  - to states witt: higher taxes. *::! course, the 

case does not stand for the p r c ;  .:;ition, inplied k.:y 
the Depsrtc~ent, that the Boars necesssr ! : . :;greed with the 
assessment. The Department recommendcC 1 .: assessment znd thc 
Board complied with its 6uty to issue 1 : :  .~:::sessment. Sinc? 

did not object, the Board d i d  :. . :  i:or~sider the merits 
of the assessment. 

Based on the Department's conccrr;!; and. the lack of 
clear authority otherwise, I believe it i:: 3ppropriate to 
assess the retaliatory tax based on an izs!~rer's domicile at 
the end of the tax year. This does not Cetract from, and 
probably increases, the efficacy of the retaliatory tax in 
accomplishing its (secondary) purpose. If an insurer is 
contemplating redomesticating to a state with a higher tax 
rate, that insurer must take into account thst it will. be 
essessed California's retaliatory tax for the entire year 
of its redonestication. If an insurer is contemplating 
redomesticnting to a state with a lower tax, it may be 
encouraged to do so since it will get the benefit of a 
smaller California retaliatory tax for t h e  entire year of 
its redonestication. 

DHL: ss 


